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brought down by the current of the river, we think any lawful means
for accelerating such deposits or confining them when once in place
present nc bar to acquisition of title by accretion.

Mr. Justice Swayne in the Lovingston Case states the rule thus:

“It is insisted by the learned counsel for the plaintiff in error that the ac-
cretion was caused wholly by obstructions placed in the river above, and
‘that hence the rules upon the subject of alluvion do not apply. If the fact
be so, the consequence does not follow. There is no warrant for the proposi-
tion. The proximate cause was the deposits made by the water. The law
looks no further. Whether the flow of the water was natural or affected by
artificial means is immaterial. * * * In the light of the authorities, ‘al-
luvion’ may be defined as an addition to riparian land, gradually and im-
perceptibly made by the water to which the land is contiguous. * * *
Whether it is the effect of natural or artificial causes makes no _difference.”

See, to the same effect, Tatum v. City of St. Louis, 125 Mo. 647,
28 S. W. 1002; Whyte v. City of St. Louis, 153 Mo. 80, 54 5. W.
478; Gould en Waters' (3d Ed.) § 155; Steers v. City of Brooklyn,
101 N. Y. 51, 4 N. E. 7; Black v. Diver, 68 Kan. 204, 74 Pac. 1123;
Halsey v. McCormick, 18 N. Y. 147.

Many other questions were ably argued by counsel; but, as the case
is disposed of on grounds already considered, we refrain from pro-
tracting this opinion further.

The conclusion reached by the learned trial judge was right, and
the decree is affirmed.

ADLER v. UNITED STATES.}
(Circuit Court of Appeals, Fifth Circuit. October 3, 1910.)
’ No. 2,049.

1. BANES AND BANKING {§ 256%)—NATIONAL BANKS — OFFICERS — OFFENSES—
MisSAPPLICATION OF F'UNDS.

Accused, who was president of a national bank, having overdrawn his
account $18,303.80, executed his note to the bank for $20,000, secured by
certain corporate stock, the proceeds of the note being used to cancel the
overdraft, and the balance was credited to his account, subject to check.
The note not having been paid, the collateral was sold for $5,000 cash,
which paid the $1,146 additional advancement and $3,800 on the overdraft.
Held, that the execution of the note was a benefit and pot a loss to the
bank, and that accused by that transaction was not guilty of misapplying
the bank’s funds, in violation of Rev. St. § 5209 (U. S. Comp. St. 1901,
p. 3497). )

[Ed. Note.—For other cases, see Banks and Banking, Cent. Dig. §§ 958-
964; Dec. Dig. § 256.%] ,

2 BANKS AND BANKING (§ 256%)—NATIONAL BANKS—DEFENSES—RENEWAL OF
NoOTES—IFORM OF TBANSACTION.

Mere renewal of a note by the officers of a naticonal bank to cover a
loan not sufficiently secured did not constitute a misapplication of the
bank’s funds, in violation of Rev. St. § 5209 (U. 8. Comp. St. 1801, p.
8497), because the transaction was accomplished in the form of a discount
of the renewal note, by placing the proceeds to the customer’s credit and
receiving from him a check against the fund for an amount sufficient to
pay the old note, without the bank parting with any money. -

[Bd. Note.—For other cases, see Banks and Banking, Cent. Dig. §§ 958-
964 ; Dec. Dig. § 256.*]

¢For other cazes see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
t Rehearing denied November 4, 1910,
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3. CrIMINAL Law (§ 656%)—TRIAL—CROSS- EXAMINATION BY JUDGE.

While it is the duty of the trial judge, in a criminal prosecution in the
federal court, to facilitate the orderly progress of the trial, and to shortep
unimportant preliminaries, and discourage dilatory tactics of counsel, it
is improper for the judge to take part in the cross-examination of defend-
ant’s witnesses in such a manner as to-impress the jury with the idea
that the judge had a fixed opinion that accused was guilty and should be
convicted. . '

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 1525; Dec.
Dig. § 656.*]

4, CRIMINAL Law (§ 780*)—TRIAL—INSTRUCTIONS—PROVINCE OF JUDGE.

In a criminal prosecution, a trial judge in his charge asserted that in
the administration of law in federal courts the judge is in a seunse a thir-
teenth juror, that the judge is authorized to discuss the weight of the tes-
timony with the jury, just as any one of the members of the jury might
discuss the same with one another, and in a subsequent paragraph stated
that, if the jury convicted defendant, the judge, as a sort of supplemental
jury, might set the conviction aside if he did not agree with the verdict,
but if the jury acquitted accused, and an error was made in the verdict,
that was an end of the possibility of the judge correcting any errors.
Held, that such instructions were calculated to deprive accused of the
right to an acquittal in case the jury were not satisfied of his guilt be-
yond a reasonable doubt, and were therefore erroneous.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 1904-1922;
Dec. Dig. § 789.%]

5. CrIMINAL Law (§ 656*)—EXAMINATION—PARTICIPATION BY JUDGE—EXAM-

INATION OF WITNESSES.

While a trial judge, in the exercise of discretion to expedite the trial,
may participate in the examination of witnesses, he should do so in such
a manner as to impress the jury with the idea that he was entirely impar-
tial, and so as to avoid the appearance of being an advoeate of either side.

{Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 1525; Dec.
Dig. § 656.*]

> .
6. CrnyaNnaL Law (§ 1153*)—REVIEW—DISCRETION—EXAMINATION OF YWIT-

NESSES—PARTICIPATION BY JUDGE.

The Circuit Court of Appeals is reluctant to interfere with the exercise
of the discretion of the trial judge in participating in the examination of
witnesses, but will do so when the judge's examination has been con-
ducted in a manner so hostile to the defendant and his witnesses-as to
probably produce in the minds of the jury the impression that the judge
has a fixed opinion that the defendant is guilty and should be convieted.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 3064; Dec.
Dig. § 1153.*]

McCormick, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Eastern

District of Louisiana.

William Adler was convicted of misapplication of funds of a national

bank of which he was president, and he brings error. Reversed.

Charles Rosen, William Grant, E. D. Saunders, John P. Sullivan,

and Gustave Lemle, for plaintiff in error.

Charlton R. Beattie, U. S. Atty.,, W. J. Waguespack, Asst. U. S.

Atty., and Milton C. Elstner, Sp. Asst. U. S. Atty.

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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SHELDY, Circit Judge. The defendant, William Adler, presi-
dent of the State National Bank of New Orleans, was indicted in 82
counts for misapplication, abstraction, and embezzlement of the funds
of the bank. He was tried. and the jury returned a verdict convict-
ing him on 74 counts, to wit, counts 1, 3, 7, and 9 to 79, inclusive, all
of which are for the misapplication of funds. The relevant part of
the statute on which the counts for the misapplication of funds are
based is as follows: ’

“Every president. director. cashier, teller, clerk, or agent of any association,
who embezzles, abstracts, or wilifully misapplies any of the moneys, funds or
credits of the association ® * *  with intent, in either case, to injure or
defrdud the association or any other company, body politic or corporate. or
any individual person, or to deceive any officer of the association, or any agent
appointed to examine the affairs of any such association * #* * ghall he
deemed guilty of a misdemeanor, and shall be imprisoned not less than five
years nor more than ten,” Rev. St. U. 8. § 5209 (U. 8. Comp. St. 1901, p. 3497).

1. The first count charges the defendant with the misapplication of
$20,000. A condensed statement of that count will show what it is
necessary to prove to secure a conviction on it. It charges that the
accused, on September 23, 190%, with intent to injure and defraud,
executed his promissory note for $20,000, and, as president of the
bank, caused the note to be discounted by the bank, and the proceeds
to be placed to his credit on the bank’s books, to be thereafter with-
drawn by him from the bank, and that said amount was wholly lost
to the banking association. The note is set out in the count, showing
it to be a demand note, secured by the pledge of 200 shares of Siempre
Viva Mining Company stock. The count further charges that the
note was not well secured, and that the accused was not worth the

amount of the note above his other liabilities, as was well known to.

him at the time he directed the discount. This count, in brief, charges
that Adler, by the means described, willfully, wrongfully, and unlaw-
fully misapplied and received $20,000 of the moneys of the bank, and
that the bank, by the transaction described, lost that sum. It clearly
charges an offense within the statute, and, if the evidence tended to
sustain the charge, it was proper to submit the question to the jury.
There is no conflict in the material evidence relating to the count.
When this note was made and discounted, Adler’s account was al-
ready overdrawn $18,303.80. It is not charged that there was any
wrong or irregularity in the overdraft. He is not prosecuted for that.
The proceeds of the discounted note, being placed to Adler’s credit,
canceled the overdraft, the amount of which was then represented by
or included in his note, and left a cash balance of $1,146 to his credit.
This sum he drew out of the bank and used before October 10, 1907.
As to the overdraft of $18,303.80, the only effect of the transaction was
to include it in the note, and to secure it, so far as it was secured by
the collateral. As to the amount of the overdraft, the bank was in a
better position than it was before the transaction. No one would claim
that, as to the amount of the overdraft its position was worse. The
mere change of the form of an existing indebtedness from an account

to a note 1s not a violation of the statute. We must therefore direct .

our attention alone to the new credit of $1,146 which Adler obtained.




ADLER V. UNITED STATES. 467

Is it true, as charged, that this sum “was not then and there well se-
cured, as he, the said William Adler, well knew at the time”? We do
not think the evidence leaves any doubt that the collateral was suffi-
cient security for this new credit. The record shows that there was
realized on the collateral $5,000 in cash, which pays in full the new
credit, and pays about $3,800 on the overdraft.

The evidence relating to the transaction described in the first count
shows that the bank was not injured, but benefited, by the taking of the
note and collateral for the overdraft. It is true that it extended an
additional credit for $1,146; but it was well secured, and has been
paid, and a further payment secured on the overdraft. The circum-
stances connected with the overdraft are not presented for considera-
tion. The credit allowed by the overdraft must be presumed to be
legitimate and fair till the contrary is charged.

The defendant was entitled to a peremptory instruction directing his
acquittal on the first count.

2. The third count charges that on July 8, 1907, the defendant caused
H. S. Renshaw, the manager of the firm of Brown & Harris, to make
his individual note for $40,000, due on demand, and that the defendant,
as president of the State National Bank, caused the note to be dis-
counted by the bank, and the proceeds, $40,000, to be placed to the
credit of Brown & Harris on the bank’s books, of which firm the de-
fendant was a member, and that by means of such discount the firm
obtained a false credit of, and was thereby entitled to draw out, and

did draw out, of the hank, the sum of $40,000, which sum was lost to’

the bank. :

The evidence does not tend to sustain the charge that as much as
$40,000 was withdrawn from the bank by the discount of the Renshaw
note. The facts are that Brown & Harris’ account was already over-
drawn, as shown by the bank’s books, in the sum of $34,753, and in a
larger sum, as shown by the account as kept by Renshaw. DBut the
evidence tended to show that, by the discount of the note, Brown &
Harris obtained a new credit of $3,054, which they subsequently with-
drew from the bank. A conviction could not be based upon the substi-
tution of the Renshaw note for the overdraft of $34,753, so attention
must be directed to the new credit which Brown & Harris obtained in
excesss of the overdraft. It is contended on behalf ofi the govern-
ment that the defendant obtained this new credit with intent to injure
and defraud the banking association, and that the sum obtained by
the transaction was not secured. The defendant contends-that there
was no intention to injure or defraud, and that the sum was amply
secured by the deposit of collateral. The evidence on this and other
. issues raised by this count was conflicting. There was evidence tend-
ing to show the deposit of 500 shares of Siempre Viva Mining Com-
pany stock as collateral security for the Renshaw note; but its deposit
and delivery were under circumstances that made it a question for the
jury as to whether or not it was really deposited as security for the
note. There is much conflicting evidence in the record as to the value
of the stock. The evidence that bears on the intention of the defend-
ant in the transaction is voluminous. In some instances it is con-
flicting, and in others it is of facts from which different conclusions

N
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might be drawn by different minds. We do not think it would serve
~any useful purpose to comment at length on the evidence relating to
this count. It is sufficient to say that we cannot sustain the defend-
ant’s contention that, on the record before us, he was entitled to per-
emptory instructions for an acquittal on the third count. The gov-
ernment presented sufficient evidence to have the count submitted to
the jury. ,

3. The seventh count charges that the accused caused the Schwartz
Foundry Company, a corporation in which he owned stock and was a
director, to execute a note for $30,000 on August 22, 1907, due four
months after date, and that the accused caused the note .to be dis-
counted, and the proceeds, $29,282.50, to be placed to the credit of the
Schwartz Foundry Company, and that this amount was by it drawn
from the bank and was lost to the bank, and that the note was not
secured, and the makers had no property out of which the amount of
the note could be collected, as was well known to the accused, who had
no reason to believe or ‘expect that the note would be paid at its ma-
. turity. The count is an elaborate charge of misapplication of funds,
charging the intent condemned by the statute. We find no conflict in
the controlling evidence which bears on this count. From the charge
it would appear that the accused had unlawfully and wrongfully con-
trived to make the Schwartz Foundry Company gain and the bank lose
$29,282.50. The evidence, however, does not show anything of the
kind. The $30,000 note on which the count is based was a renewal of
"a note for the same amount that had been outstanding since August
17, 1905, and had been regularly renewed every four months. It is not
charged that when the first note was given, and the money or credit
obtained, there was any criminality, or that Adler was in any way
connected with the matter. In the transaction charged—the giving
of the last renewal note—not a dollar was gained by the Schwartz
Foundry Company or lost by the bank. At the time the note was dis-
counted, the Schwartz Foundry Company had to their credit in the
bank $1,033.95. © The proceeds of the discounted note, $29,282.50, was
placed to its credit, which made the amount on the books to its credit
$30,316.45. The company drew its check on this fund, payable to
the bank, for $30,000, and took up the old note. By the transaction the
bank collected the discount on the new note, and we are unable to see
that it lost a dollar. The transaction was simply the substitution of
one note for another of the same makers, as had been done every
four months for the preceding two years. The government does not
contend, as we understand its position, that the mere renewal of a note
could be the misapplication of funds. But it complains that, “instead
of simply giving another note for $30,000 and receiving in place of
this new note that note in the bank, the Schwartz Foundry Company
deemed it best to actually discount this $30,000 note, dated August
R2, 1907, and after the discount thereof check against all the funds
there to their credit and pay the old note.” It is clear that the mode
of renewal complained of was to the interest and advantage of the
bank, for the Schwartz Foundry Company used part of the fund that
was to their credit and disconnected' with this transaction to complete
the settlement of the old note. The evidence indisputably shows that
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by the transaction charged in this count the Schwartz Foundry Com-
pany obtained no money, and that the bank lost none, and that there
was no misapplication of the funds of the bank. It is difficult to be-
lieve that the statute intended to condemn as criminal transactions by
which the bank lost nothing, and could not, in the nature of things,
have been subjected to any loss, and by which the accused gained noth-
- ing for himself or for others. Tt may or may not be that there was the
misapplication of funds in the granting of the original credit out of
which the transaction charged originated. It is sufficient to say that
no charge is made based on the obtaining of the original credit. The
count in question is based on the renewal of a note. 1f the money
of the bank is misapplied by paying it out on worthless paper, it i1s
clear that the subsequent renewal of such paper, upon which nothing
was actually obtained, could not have been a misapplication of the
money of the bank. Coffin v. United States, 162 U. S. 677, 16 Sup. Ct.
943, 40 L. Ed. 1109.  The court should have granted.the defendant’s
request to direct his acquittal on the seventh count.

4. Counts 9 to 79, inclusive. These counts all relate to overdrafts
of Brown .& Harris. We consider them all together, as counsel on
both sides have so treated them. The counts are all in the same words,
except as to°the amounts and the dates of the several checks. Each
count as to each overdraft charges that the defendant’s action in caus-
ing it to be paid was with intent to injure and defraud the banking
association; that he acted without the knowledge and consent of the
banking association, its board of directors and committees; and that
the amount of each draft was wholly lost to the bank. The evidence
bearing on these counts embraces several hundred pages, and there is
great conflict in it and in the inferences that may be drawn from it.
There is evidence tending to sustain and to controvert the material
charges of these counts. There is much evidence tending to sustain
the defendant’s contention that these overdrafts were paid in a course
of business dealing with Brown & Harris of long standing, and well
known to and sanctioned by the directors, and that, as the overdrafts
during such course of business were often paid and a balance left to
the credit of the drawers, the defendant had reasonable ground to be-
lieve that the moneys overdrawn would be repaid. But, considering
these counts jointly, the evidence, taken as a whole, on the record as
now presented, does not, in our opinion, sustain the defendant’s con-
tention that the trial court erred in refusing to direct an acquittal on all
of them. : :

5. The record shows that the trial judge cross-examined the de-
fendant’s witnesses at length, his cross-examinations supplementing
the cross-examinations of the district attorney and the special counsel
for the government, and, in some instances, exceeding theirs in length,
These examinations by the judge were critical and apparently hostile
to the witnesses. They led to many objections by defendant’s attor-
neys, and to spirited controversies between the attorneys and the judge.
Only very brief and few excerpts will be given. Mr. Weil having tes-
tified that certain machinery paid for by Adler was received and
erected, the trial judge, after the district attorney had cross-examined
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the witness, propounded to the witness 32 cross-questions. The
Judoe s examination concluded as follows:

*By the Judge:

“Q. Were vou present at any time this machinery was received?

“A. No, sir.

“QQ. You don’t know of your ov\n knowledge, then, if it ever was received?

“A. We are getting the producis of it.

“Q. Don’t answer that way.

“A. We are running our mine by electricity; we had no electricity before;
so it must have been received.

“Q. I am not talking about that. You understand me exactly: I will ask
it again. Were you present at any time when this machinery bought by Adler,
or his $100,000, was received?

“A., No. sir.

“Q. Then you don’t knosv if it was received?

“A. No, sir.

“Q. That is a good answer; that is an intelligent answer; that is all T ask.
The ]way you answered at first seemed to misunderstand me ignorantly or pur-
posely.”

At another point in the examination of this w1tness the following
occurred:

“By Defendant’s Attorney:

“Q. Mr. Weil, you have been sworn?

“A. Yes, sir :

“Q. Mr. Weil, what office do you hold in the Siempre Viva Mining Company?

“A. I am the treasurer.

“Q. You are the treasurer?

“A. Yes, sir.

“ Do you know of your own knowledge as to whether or not William
Ad]er owns any stock in that company, and, if so, how many shares, and what
did he pay for it? ,

“A. Ile owns—

“By the Judge: .

Q. Where are the books of that company?

“A. In Bluefields, Nicaragua,

“Q. Have you been to Bluefields recently?

“A. T am compelled to sign every certificate—

“Q. Have you anyhody to supervise or look after the mining stock or the
books?

“A, I was at Bluefields 15 months ago,

“Q. You call that lately?

“A, No, sir; 15 months ago.

“Q. The jury and myself want the best evidence we can get, and that would
not be the best evidence on that issme. However, you can offer it, if you
choose t0.”

During the examination of Mr. Culbertson, a w1tness for the defend-
ant, the followmg occurred

“By the Judge:

“Q. I want to ask you a question for my personal satisfaction, You were
the president of the State National Bank?

“A. Yes, sir; for a short while.

“Q. Do you believe this pledge had any legal force and effect, indicated by
anything that is on this envelope?

“By Defendant’'s Attorney:

“I object to that, on the ground that it calls for the opinion of the witness,
and is incompetent.

L1 Dv +he Tmr‘lne

‘Your objection is wholly adverse to the great purpose we are pursuing in
this court. We do not trouble ourselves with such objections. I am asking
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tkllis beeanse he said the other day that was a pledge—that this notc was a
pledge.

“By Defendant’s Attorney:

“I am prepared, your honor, to argue and conyince your honor it was a
valid pledge.

“Byv the Judge:

“I will not listen to your argument on that point. I am asking if he took
the position it was a valid pledge.

“By. Defendant’s Attorney: :

“If your honor’s question is, if he took it as a valid pledge, I have no ob-
jection. :

“By the Judge:

“He said the other day he did, and I want to know if he believes it was, in
force and effect, a valid pledge.

“By Defendant’s Attorney:

“I do not object, if you ask him if it was a valid pledge.

“Dy the Judge:

“Why d@id you object, then? Tt was because you did not understand what I
was saying? s

“By Defendant’s Attorney:

“T understood. I have no objection to the question as to whether he took
it as a valid pledge.

“By the Judge: .

“You certainly did object.

“Q. Did you see any evidence to have you believe, in a legal sense, as be-
tween pledgor and pledgee, that that security was a valid pledge?

“By Defendant’s Attorney: '

“I obhject to that question.

“The Witness:

“T say, technically, no.

“By the Judge:

“You are captious and facetious, and unnecessarily—

“By Defendant’s Attorney: .

“T am not captious and facetious, your honor, but—

“By the Judge:

“He said this was an evidence of the pledge. I want him to say where it
was evidence of the pledge.

“By Defendant’s Attorney: )

“I have no objection to his stating cs to whether it was received as a pledge
or not, as a fact, but I do object—

“By the Judge:

“Then I overrule your objection.

4Q. I ask you to show me where—in your judgment, you having been the
author of the transaction, whether you believed it was a pledge or not?

“By Defendant’s Attorney:

“1 except to the ruling of the court.

“A. Do you refer to me, Judge, as saying it was a pledge?

“By the Judge:

“Q. What was it for—what was the collateral for?

“A. T stated, to the best of my recollection, that Mr. Adler had lodged these
securities with the bank as collateral security for this note of Renshaw's.

“By the Judge:

“Q. And the security was not pledged to the bank?

“A, In that way they became pledged. \

“By the Judge: .

“Q. Were they pledged in law that way?

“By Defendant’s Attorney:

“] make the same objection.

“A, It is quite a common thing among banks—

“Q. You had better be advised betfer by your lawyers. That will do.

“By Defendant’s Attorney: '

“#] enter an exception to that statement of the court.

“By the Judge:
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“I1 ,enter an exception to your annoying me with captious and facetious ob-
jections.”

During the progress of the trial, the court said, in reference to ob-
jections made by one of the defendant’s attorneys:

“You see, you go off half-cocked. You see your objections are not founded in
fact.”

And, again:
“You are troublesome, like a schoolboy.”

The trial judge, under the federal system, is not only permitted, but
it is his duty, to participate directly in the trial, and to facilitate its
orderly progress and clear the path of petty obstructions. It is his
duty to shorten unimportant preliminaries, and to discourage dilatory
tactics of counsel. The purpose of the trial is to arrive at the truth,
and without unnecessary waste of time. In performing his duties, it
may become necessary to shorten the examination of witnesses by
counsel, and there is no reason why the judge should not propound
questions to witnesses when it becomes essential to the development
of the facts of the case. This is a matter within the discretion of the
court, with which we would be reluctant to interfere. But the conduct
of the judge, in the performance of all his duties, should appear to be
impartial. The impartiality of the judge—his avoidance of the appear-
ance of becoming the advocate of either one side or the other of the
pending controversy which is required by the conflict of the evidence
to be finally submitted to the jury—is a fundamental and essential rule
of especial importance in criminal eases. The importance and power
of his office, and the theory and rule requiring impartial conduct on his
part, make his slightest action of great weight with the jury. While
we are of opinion that the judge is permitted to take part impartially
in the examination or cross-examination of witnesses, we can readily
see that, if he takes upon himself the burden of the cross-examination
of defendant’s witnesses, when the government is represented by com-
petent attorneys, and conducts the examination in a maner hostile to
the defendant and the witnesses, the impression would probably ‘be
produced on the minds of the jury that the judge was of the fixed opin-
ion that the defendant was guilty and should be convicted. This would
not be fair to the defendant, for he is entitled to the benefit of the
presumption of innocence by both judge and jury till his guilt is
proved. If the jury is inadvertently led to believe that the judge does
not regard that presumption, they may also disregard it.

A cross-examination that would be unobjectionable when conducted
by the prosecuting attorney might unduly prejudice the defendant
when it i$ conducted by the trial judge. Besides, the defendant’s
counsel is placed at a disadvantage, as they might hesitate to make
objections and reserve exceptions to the judge’s examination, because,
if they make objections, unlike the effect of their objections to ques-
tions by opposing counsel, it will appear to the jury that there is direct
conflict between them and the court. If it were the function of the
judge in this country, as it is in some foreign tribunals, to perform the
duties incumbent here on the district attorney, the impression produced
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on the minds of the jury against the defendant would not be so inevi-
table. Counsel are expected to maintain an attitude of respect and
-deference toward the judge, and this attitude is maintained without
difficulty when the judge confines his activities to the usual judicial
duties. And the judge can more easily treat counsel with the respect .
due an officer of the court in the performance of a duty, if he avpids
the performance of the duties incumbent properly upon an attorney
representing one side of the case. The evidence, taken as a whole,
might be so conclusive of the defendant’s guilt that an appellate court
would not be justified in interfering with the judgment on this account
alone. But in a case where there 1s substantial conflict in the evidence
as to the essential points that were required to be submitted to the jury,
‘the course of the judge in unnecessarily assuming to perform the duties
incumbent primarily upon others might make it the duty of an appel-
late court, on this ground alone, to grant a new trial. But this case
-does not turn alone on this point.

6. The learned trial judge, in his charge to the jury, said:

“You sometimes heard me say, somewhat in humor. but the saying is vindi-
-cated in the jurisprudence of the federal courts, that the judge is, in a sense, a
thirteenth juror. Such a remark may be vindicated. in the methods and prac-
tice shown in the decisions of the federal courts, in this way, that the judge
may discuss with the jury. just as any one of you intelligent jurors might dis-

-cuss with one another, the weight of testimony.
* * * %* * %* * * * * * * * L]

“I say that because, as the attorney for the government said to you yester-
-day. your power, in a sense. as a jury. reaches heyond mine as a judge. He
sald, if the jury convicts the defendant. the judge himself comes in as a sup-
plementary jury, you might call it. and can set it aside, because he did not
agree with it; but if you acquit him, and an error is made in the verdict.
that is an end of the possibility of .the judge correcting any errors, and in that
-sense the attorney for the government properly said that a jury’s prerogative,
power. or duty was higher than the judge's, because, -if they convict, the judge
himself comes in, and, if he chooses, gives hin a new trial; but, if they ac-
quit, there is nothing more remedial in law as to that case ”

There is no doubt about the right of the judge to express his opin-
ion as to the evidence. He must, of course, do this with due regard to
the right and duty of the jury to exercise an independent judgment.
And, to avoid a compelling influence, his views should be stated with
the c1rcumspect10n and caution which should characterize all judicial
utterances. The first excerpt above quoted, standing alone, probably
‘means nothing more than to assert the right of the judge to express
to the jury his opinion upon the evidence. With that construction,
there could be no objection to it. But in the second excerpt the ]udge
is referred to as a “supplementary jury,” vested with the right to re-
view the action of the jury, and the attention of the jury is called to
‘the fact that, if they acquit the defendant, the judge is powerless to
correct the verdict, although the acquittal may not be justified by the
evidence, but that a mistaken conviction may be corrected by the judge.
It seems to us at least quite probable that the jury would construe this
charge as an instruction that, if they had reasonable doubt as to what
thelr verdict should be they should not acquit, because the judge, as
a “supplementary jury,” could not correct their verdict, but under such
.circumstances they could safely convict, because, in that event, the
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judge had the power to set aside their verdict. It was, of course, the
duty of the jury, if the evidence left them in reasonable doubt of the
defendant’s guilt, to acquit him. They had no right to convict if they
had such doubt, relying on the court to set aside the verdict if it did
. not meet the court’s approval. The language, it seems from the bill

of exceptions, was first used as an argument by one of the govern-
ment’s attorneys, and was afterwards adopted by the court as a part of
its charge. It plainly bears the construction of being an argument for
conviction, and, as such, it has no proper place in a charge of the court
to the jury.

We do not think that the prejudicial effect of this charge was cer-

tainly removed by other portions of the learned judge’s instructions
to the jury,
_ Considering the whole record in this case, the judge’s participation
in the cross-examination of the defendant’s witnesses, the objections
and controversies which ensued, and the instructions to the jury which
we have quoted, we are of opinion that the judgment should be re-
versed, and the cause remanded for a new trial.

Reversed. : -

McCORMICK, Circuit Judge, dissents,

HOUSTON OIL CO. OF TEXAS et al. v. WILHELM et al.§
(Circuit Court of Appeals, Fifth Circuit. October 3, 1910.)
No, 1,994,

1. VENDOR AND PURCHASER {§ 231%)—RECORDS AS NOTICE—EFFECT OF DESTRUC-
TION OF RECORD.
) In the absence of 'a statute to the contrary, the record of a deed con-
tinues to Le constructive notice, nctwithstanding its destruction.
[Ed. Note—For other cases, see Vendor and Purchaser, Dec. Dig. §
231.%] )

2. VENDOR AND PURCHASER (§ 233%¥)—DESTRUCTION OF RECORD—RIGHTS OF
BoNA FI1DE PURCNASER.

Rev. St. Tex. 1895, art. 4600, which provides that when the record of a
deed has been destroyed, and the original deed has been saved, the same
may be recorded again, and the last registration shall have force and
effect from the filing for original registration, providing the second regis-
tration is made within four years next after the destruction of the first
record, does not have the effect of depriving the legal owner of his title in
favor of a purchaser from a prior owner after the destruction of the rec-
ord of his deed, although it was not rerecorded within four years, and
the second purchase was bona fide, where he did not have the original
deed nor know of its whereabouts within the four years.

[EQ. Note.—For otber cases, see Vendor and Purchaser, Dec. Dig. §
233.7]

8. Equity (§ 409*)—FINDINGS OF MASTER—WEIGHT.

While the report of a master in an equity suit is not conclusive on the
court as to the facts found, it is entitled to weight, and, if the evidence is
consistent with it, should be treated as unassailable.

‘_[E_d. Note.—For other cases, see Equity, Cent. Dig. § 922; Dec. Dig. §
400.7)

*For other cases see same topic & § NUMBER in Deec. & Am. Digs. 1907 to date, & Rep’'r Indexes
{ Rehearing denied November 4, 1910.




